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Welcome to Workplace Privacy. This seminar meets for eight evening session (6:00–9:00 PM) during the summer 2007 semester (please note dates listed below).  We will explore this ever-changing area of law through discussions, hypotheticals, student presentations and several guest lectures. Your participation is essential.  To receive credit for this seminar, you will need to complete three (3) written projects (the second project involves a brief in-class presentation). 

COURSE DESCRIPTION
This seminar considers the historical foundation, regulatory mechanisms and current status of privacy rights in the workplace. We will examine a variety of issues concerning the gathering, use, dissemination and protection of information about employees and employers.  Topics include:

· the use of personal information in hiring, promoting and firing employees,

· the use of personal information in awarding employee benefits, 

· employee and applicant investigations and testing, 

· employee monitoring and surveillance, 

· confidentiality and access to personnel records, and much more.

COURSE MATERIALS

· Required Textbook: Amy L. Greenspan, Employer’s Guide to Workplace Privacy: a Handbook of Law and Strategy (Aspen 2007).  Available at the JMLS Bookstore.
· Employee File: During the second class meeting, you will be given an employee file that has been created specifically for this class.  This file will serve as the basis for your assignments.  Materials may be added to this file throughout the semester.

· Additional materials may be distributed on-line.  Thus, students should regularly check the course web site at http://www/lesliereis.com/workplace.html which will be available after the first class meeting. Topics and materials may be adjusted according to students’ experience with and interests in workplace privacy issues.

GRADES AND COURSE REQUIREMENTS
Grades will be based on class participation (20%) and three assigned projects (15%, 25%, and 40%).   
SYLLABUS

Class #1 (Wednesday June 20, 2007) 
INTRODUCTION - In this overview, we will explore the various definitions and concepts of privacy, privacy rights, regulatory mechanisms and emerging privacy-related issues applicable to the workplace.  We will look at how privacy issues arise throughout the “working life” of an individual.

Readings:  
1.  Alan Finder, For Some, Online Persona Undermines a Resume, NY Times, (Jun. 14, 2006)

http://www.experience.com/corp/load_media_coverage?id=media_coverage_1150136149036&tab=mc&channel_id=about_us&page_id=media_coverage_news
2.  AFGE Sues TSA for Reckless Violation of Privacy Act, AFGE Press Release (May 8, 2007

http://www.afge.org/Index.cfm?Page=PressReleases&PressReleaseID=738
3.  Uniform Underwear Policy to Fight Sexual Harassment, Workplace Prof Blog (Oct. 30, 2006) http://lawprofessors.typepad.com/laborprof_blog/2006/10/uniform_underwe.html
4.  Keith Ecker, Employees Take RAC to Court Over Psychological Testing, Inside Counsel (Nov. 2005)  http://www.insidecounsel.com/issues/insidecounsel/15_168/circuits/223-1.html
5.  Linda Coady, Porn on Work Computer Admissible as Evidence; Employer OK’d Search, Findlaw (Feb. 12, 2007)  http://news.lp.findlaw.com/andrews/bt/prv/20070212/20070212_ziegler.html
6.  Kris Maher, In a Novel Tactic, Cintas Workers Sue Unions, Post-Gazette (Dec. 27, 2005)  http://www.post-gazette.com/pg/05361/628543.stm
7.  Howard Mintz,  CA Supreme Court Weighs Public's Right to Know Against Right to Privacy, San Jose Mercury News (May 30, 2007)  http://www.constitutioncenter.org/education/TeachingwithCurrentEvents/ConstitutionNewswire/17697.shtml
8.  Sarah Schafer, Railroad Agrees to Stop Gene-Testing Workers, Washington Post (April 19, 2001) http://www.washingtonpost.com/ac2/wp-dyn/A34877-2001Apr18?language=printer
9.  Brandon Keim, Genetic Discrimination Ban Clears House, Wired (April 26, 2007)   http://www.wired.com/medtech/genetics/news/2007/04/gene_act
10.  Trent Sutton, Defamation in the Securities Industry: Important Decision for Financial Institutions, NixonPeabody (April 9, 2007)  http://www.nixonpeabody.com/publications_detail3.asp?ID=1767
11.  Elaine Ki Jin Kim, The New Electronic Discovery Rules: A Place for Employee Privacy?, Yale Law Journal (Aug. 1, 2006)http://yalelawjournal.org/2006/08/kim.html
12.  Jeffrey Pfeffer, It’s time to Start Trusting the Workforce, CNN (March 15, 2007)  http://money.cnn.com/magazines/business2/business2_archive/2006/12/01/8394997/index.htm
Class #2 (Wednesday, June 27, 2007) 
FINDING THE LAW AND PRE-EMPLOYMENT ISSUES  - This session will focus on the various statutory and other sources of law affecting workplace privacy issues.  

Readings: Chapter 1 and handouts.

Class #3 (Wednesday, July 11, 2007) 
APPLICANT AND EMPLOYEE INVESTIGATIONS AND USE OF EMPLOYEE INFORMATION  - This class will examine the rights and responsibilities of both employers and employees in the use of various investigative techniques such as drug testing, polygraphs, genetic testing, etc.  In addition, we will focus on finding the appropriate balance between employer and employee interests in collecting, using and disseminating “personal information” about applicants or employees.  

Guest Speaker

Readings: Readings: Chapters 2 and 3 and handouts.
1st project assigned.

Class #4 (Monday, July 16, 2007) 

EMPLOYEE MONITORING AND SURVEILLANCE - In this session, we will engage in a cost/benefit analysis of employer monitoring and surveillance of employee behavior and workplace productivity.  We will also look at the various surveillance and monitoring methods and technologies used.  
Guest Speaker.

Readings: Chapter 4 and handouts.
2nd project assigned.

Class #5 (Wednesday, July 18, 2007)  

USE AND MISUSE OF EMPLOYEES’ MEDICAL INFORMATION - This class will explore the collection, use and dissemination of employee health information.  In particular, we will detail the federal regulations protecting the dissemination of medical information necessarily disclosed because of participation in a health insurance plan.  
Guest Speaker 
Readings: Chapter 5 and handouts. 
1st project due.

Class #6 (Monday, July 23, 2007) 

FRINGE BENEFITS AND CONTROL OF EMPLOYEES’ WORKPLACE CONDUCT - Here, we will discuss the privacy implications of such fringe benefits as the use of a company car or laptop computer.  In addition, we’ll debate whether and to what extent an employer can control an employee’s conduct in the workplace. Topics may include dress codes, smoking policies, restricting break-time activities, etc.

Readings: Handouts.
2nd PROJECT PRESENTATIONS:

Class #7 (Wednesday, July 25, 2007)

EMPLOYER’S CONFIDENTIAL INFORMATION AND EMPLOYEES’ PRIVATE CONDUCT - This session will cover two distinct yet related issues: protecting the employer’s informational assets and the degree of control employer can exercise over an employee’s conduct outside of the workplace.  Topics may include nondisclosure and noncompete agreements; whether an employer can legally hire, fire or discipline someone for “lifestyle” choices; personal relationships between co-workers; use of alcohol; political activities; etc.

Readings: Chapters 6 and 7 and handouts.
2nd PROJECT PRESENTATIONS CONTINUED:
Class #8 (Monday, July 30, 2007)

THE EMPLOYEE’S SIDE - This class will focus on employee rights.  We will examine the litigation process of a privacy case from the plaintiff/employee’s perspective.  

Guest speaker.

Readings: Handouts

2nd PROJECT PRESENTATIONS CONTINUED:


Final project assigned.  

Due Date for final project is 5:00pm on Monday, August 6, 2007.
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